Beyond that, I give weight to inspector Hunt's assertion that
of those mines in the area which had pole-suspended power lines, an
overwhelming majority had arresters, static lines, or similar
devices designed to deal with lightning (Tr. 210).  This gives some
indication that the industry regards such specific protection as
reasonable and prudent.  That Utah Power and Light saw fit to use
arresters and a static line strengthens this inference.

In summary, I must construe the standard to require either.
lightning arrestors, static lines, or some device providing
equivalent protection.  Since AMS had none of these, the level of
protection demanded by the standard was not met, and the alleged
violation must be affirmed.

In considering whether the violation was significant and
substantial within the meaning of the Act, I would note again that
the devices in place at the time of inspection afforded some
protection against some lightning strikes.  Nevertheless, I must
conclude that the evidence shows that the level of protection was
such that there was a reasonable likelihood that a lightning strike
on AMS's power line would cause injuries of a reasonably serious
nature to miners working with electrical equipment.  Cement
Division, National Gypsum Co., 3 PMSHRC 822 (1981).

Penalty

The Secretary seeks a civil penalty of $87.00.  Section 110(i)
of the Act requires the Commission, in penalty assessments, to
consider the size of the operator's business, its negligence, its
ability to continue in business, the gravity of the violation, and
the operator's good faith in seeking rapid compliance.  The size of
the mine is small.  The parties stipulate that imposition of the
proposed penalty would not affect the operator's ability to continue
in business.  AMS was negligent, but the negligence was in part
attributable to an honest misapprehension of the requirements of the
standard.  The gravity of the violation was moderate. A lightning
strike was reasonably possible, but the likelihood was not great.
If one occurred, however, the resulting injury could well be severe.
The number of miners exposed to potential injury, on the other hand,
was small.  The evidence as to good faith abatement is equivocal,
and I make no finding on that element,  overall, the facts do not
favor a heavy penalty.  The Secretary apparently made due allowance
for the mitigating factors, and proposed a low figure.  I conclude
that $87.00 is the appropriate penalty for the violation.
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